#62(L) 8/5/65
Memorandum 65«5k
Subject: Study No. 62(L) ~ Vehicle Code Section 17150 and Related Statutes

Accompanying this memorandum (on yellow peper) are two coples of a
tentative recommendation designed to carry out the Commission's declsiona
on the above tople. The extra copy ie provided sco that you may mark your
suggested revisions upon it and return it to the staff at the next meeting.

The tentative recommendation is sﬁbstantially the same as the one sub-
mitted to you for the July meeting. There have been some revieions, however,
to harmonize the contribution provisions with the changes made in the
cortribution provisions of the statute on personal injury damages.

There is no provision in Section 17801 equivalent to that in Seetion
184{b){dealing with Code of Civil Procedure Section kl7). Such a provision
appears unnecessary here, since personal Jjurisdiction can be secured over
. both residents and non-residents on causes of action arising out of vehicular
accidents under Vehicle Code Sections 17450-17h63.

Section 15 has been added to avoid any constitutional problems that
might be involved in retroactive applicetion of the statute.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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TENTATIVE RECOMMENDATION
of the
CALTIFORNIA LAW REVISION COMMISSION
| relating to

IMPUTED REGLIGENCE UNDER VEHICLE CODE SECTION 17150 AND RELATED SECTIONS

Vehicle Code Section 17150 provides that the owner of a vehicle who
permits it to be operated by another is lisble for any injury caused by the
negligence of the coperator, Moreover, the negligence of the operator is
imputed to the owner for all purpcses of civil damages, thus barring the
owner from recovering damages from a negligent third party if the driver was
also negligent.

The provision of Vehicle Code Section 17150 that imputes the contributory
negligence of a driver to the owmer of the vehlele did not operate as a
complete bar to an owner's recovery of damages when injured by the concurring
negligence of his operator and a third party prior to the amendment of Vehicle
Code Section 1?1581 (the guest statute) in 1961, Prior to that time this
provision merely prohibited the owner from recovering from the negligent
third party. It did not affect his remedy against the driver. Thus, in

effect, it forced an owner who was injured by the concurring negligence of his

YSection 17158 provides:

17158, No person riding in or occupying a vehiele cwned by him
and driven by another person with his permission and no person whe as
a guest accepts & ride in any vehicle upon a highway without giving
campensation for such ride, nor any other person, has any right of
action for civil dsmages against the driver of the vehicle or against
any other person legally lisble for the conduct of the driver on
account of perscnal injury to or the death of the gueat during the
ride, unless the plaintiff in any such action establishes that the injury
or death proximately resulted from the intoxieation or wiiful misconduct
of the driver.




driver and a third party to obtain his relief in damages from his driver alen..
At a time when contribution between tortfeasors was unknown to the law, the
choice thus forced upon an owmer of a vehicle was not an unreasonable one.
After all, he selected the driver, therefore he should bear the risk of that
driver's negligence and ability to respond in demages rather than lmposing

the rigk of the driver's negligence upon some third party. The amendment of
the guest statute in 196) deprived the owner of his option to recover from

his driver damages for personal injuries caused while the owner was riding

es a guest in his own car. The policy underlying the guest statute--to
prevent collusive suits--is undoubtedly as applicable to owners riding as
guests as 1t is to others riding as guests; but the amendment deprived the
innocent owner of his only remedy for persomal injuries caused by the concurring
negligence of his driver and a third party.

Within recent years California has abandoned the traditional common law
view that there is no contribution between tortfeasors. The coatribution
principle seems to be a fairer one than to require one tortfeasor to bear the
entire loss that his actions but partially caused. The principls of contribu-
tion provides a means for providing the owner with relief, preventing collusic
suits between owners and operators, and relieving both the negligent third
garty and the driver from the entire burden of liabllity.

Accordingly, the Commission recommends the repeal of the provisioms of the
Vehicle Code that permit & third party tortfeases tu escupe Ylubllliéy vo o
frmanant ewno: beculse of the contributory negligence of the owner's driver.
Instead, the third party tortfeasor should have the right to Join the operator
as s party to the litigation, and if both are found guilty of misconduct
contributing to the injury, the third party should have a right to contribution
from the operator in accordance with the existing statute providing for

contribution between tortfeasors. See CODE CIV. PROC. §§ 875-880.
Da




Because an operator should be reguired to contribute not only when he
' negligent but alsc when he is guiliy of more serious misconduct, the
recommended statute does not limit his duty to make contribution to those
situations where he is found guilty of negligence. He is required to make
~uch contribution when guilty of any negligent or wrongful act or omission
n the operation of the vehicle. The fhird party tortfeasor, however, as

1der the existing contribution statute, is prohibited frem obtaining con-
Lreihution if he intentionally caused the injury or dsmage.

The question of the extent to which an owner should be barred from the
recovery of damages by reason of the conduct of another who cperates his
vehicle with his permission alsc raises the question of the extent to whichi
the ownmer should be liable for the acts or omissions of his operator. Vehi~l=
fode Section 17150 now provides that the owner is liable for the "negligence"
ve “he operator. In Section 17158, the term "wilful misconduct" is used to
Aescribe the kind of conduct for which an operator is liable to his guest.
the term does not appear in Section 17150. INonetheless, the courts have held
that there is no liability on the part of an owner for "wilful misconduct”

of his operator under Section 17150. Weber v. Pinyan, 9 Cal.2d 226 (1937).

They have apparently treated the terms "negligence" and "wilful misconduct"” as
~tually exelusive terms. Yet, recent cases decided under the guest statute
reveal that these terms are not mutually exclusive., In fact, recent inter-
pretations of the term "wilful misconduct" in the guest statute reveal that
elmost any negligence involves wilful misconduct. For exemple, in Reuther v.
"zl 62 AL0. 486 (1965}, the following conduct was held to be "wilful

wisconduct”: The Reuthers and the Vialls were neighbors and friends. The

Viall automobile was being used after a joint outing to return the Reuther's
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by sitter to her home. Two small children of the Reuthers were in the

ir as well as the defendant's small daughter. The heat element of the cigr:
dghter fell to the floor of the automobile, and Mrs. Viall, the driver, to:.
ner eyes off the road for a brief time and bent down to pick up the lighter.
The car crossed the center line and collided with another automobile.

Of course, Mrs. Viall's action was misconduct--she should not have
taken her eyes off the road. And, of course, her miscounduct was wilful. But
+t seems difficult, if not impossible, to believe that she contemplated tha
any injury would ever occur to ancne as a result of her action. After all,
both she and her small daughter vere in the car and she wag a cloge friend
of all of the other occupants of the car. But if this is wilful misconduct,
clmost all negligence is wilful misconduct. Negligence almost invariably
involves the wilful doing of scme set when a reasonable person should be
avle to foresee that some harm will result therefrom. A person may wilfully
“rive too fast, roll through a stop sign, look away from the road, ete. Such
misconduct is usuwally wilful and, under the Reuther case, may subject a
criver to liability to & guest. BSuch an interpretation of the guest statute
"8y be proper and consistent with its purpose--tc aveid collusive suits.
ut to apply this rationale to Section 17150 (as the courts have dome in the
;ast) and deny an owner's vicarious liability in such circumstances would

rirtually nullify the section., Aceordingly, the Commission recommends the

revision of the vicarious liability provisions of Vehicle Code Section 1715C -

impose liability upon an owner for the negligent or wrongful act or amission
~f the operator of the vehicle,

Other statutes in this area of the Vehicle Code refiect the same polici-

wunt in Vehicle Code Section 17150. The Commission recommends the revision

or these sections, t0o, so that a consistent policy might be followed in all

such situations.

The Commission's recommendations would be effectuated by enactment of

the following measure:
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An act to amend Sections 17150, 17151, 17152, 17153, 17154, 17155, 17156,

17159, 17707, 17708, 17709, 17710, and 17714 of, and to add Chapter

3 {commencing with Section 17800) to Division 9 of, the Vehicle Code,

relating to liability arising out of the operation of wvehicles.

SECTION 1. Section 17150 of the Vehicle Code is amended to read:
17150. Every owner of a motor vehicle is liable and responsible
for the death of or injury to person or property resulting from

negligenee a negligent or wrongful act or omission ir the operation

of the motor vehicle, in the business of the owner or otherwise, by
any person using or operating the same with the permission, express
or implied, of the owner ;-and-the-negligenee-of-pgueh-person-skall-ba

imputed-te the-owner-fow-all-purposes-of-eivil-damages .

Comment. The substitution of "a negligent or wrongful act or omissiop"
for "negligence" broadens the vicarious 1iability of owners of motor vehiéias.
?he word "negligence” has been construed narrowly to exclude the "willful
ggsconduct" for which a driver is liable to a guest under Vehicle Code

Section 17158. Weber v, Pinyan, ¢ Cal.2d 226, 70 P.2d 183 (1937). Yet

cases involving Section 17158 have construed "willful misconduct” broadly
to include conduct virtually indistinguishable from negligence. BSee, e.g.,

Reuther v. Viall, 62 Cal.2d | L2 cal. Rptr. 456, 398 P.2d 792 (1965). To

treat the terms in Sections 17150 and 17158 as mutually exclusive disregards

the diverse purposes underlying the two sections, Section 17158 is designed

to prevent collusive suits. BSection 17150 is designed to protect innocent

third persons against the improper use of automcbiles by financially
irresponsible persons. To shield himself from the consequences of the liability
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imposed the owner must either make sure that his driver is financially
responsible or pbtain insurance against his own potential liaebility. The
exclusion of "willful misconduct” from Section 17150 tends to defeat the
purpose for which the section was enacted. Therefore, the more comprehensive
term, now found in Vehicle Code Section 17001, has been substituted for the
narrowly construed term previously used in the section.

The last clause of Section 17150 has been deleted because it, together
with Section 17158, prevents an innocent vehicle owner from recovering any
damages when he is injured by the concurring negligence of his driver and a
third party. The policy underlying the clause and the policy underlying
Section 17158 can both be served without denying recovery to the owner if the
principle of contribution is wutilized to allocate the liability between the
third party and the driver. Accordingly, the last clause has been repealed,
and Sections 17800-17803 have been added to permit the use of the
contribution principle in cases where the owmer is injured by the concurring

negligence of a third party and his driver.
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SEC. 2. Section 17151 of the Vehicle Code is amended to read:

17151. The liability of an owner, bailee of an owner, or personal
representative of a decedent fer-imputed-megligenee imposed by this chaepter
and not arising through the relationship of principal and agent or mester
and servant is limited to the amount of ten thousand dollars ($10,000) for
the death of or injury to one person in any one accldent and, subject to
the limit as to one person, is limited to the amount of twenty thousand
dollars ($20,000) for the death of or injury to more than one person in any
one accident and is limited to the amount of five thousand dollars ($5,000)

for demage to property of others in any one accident.

Comment. This cmendment merely conforms the section to Section 17150 as

amended.
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8EC 3. Section 171%2 of the Vehicle Code is amended to resd:

17152, 1In any action against an owner, bailee of any owner, or
personal representative of a decedent on account of imputed-negligenee-as
liability imposed by Sections 17150, 1715L, or 17159 the operator of the

vehicle whose segligenee negligent or wrongful act or omission is impuied

to the owner, bailee of an owner, or personal representative of a decedent
shall be made & party defendant if personsl service of process can be had
upon the operator within this State. Upon recovery of judgment, recourse

shall first be had against the property of the operator so served.

Ccmment, This apendment, merely conforme the section to Section 17150 as

amended.
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SEC. 4. Section 17153 of the Vehicle Code is emended to read:

17153. 1If there is recovery under this chapter against an owner, bailee
of an owner, or personal representative of a decedent kased-en-impuded
negiigence, the owner, bailee of an cwner, or porsonal recpresentative of a
decedent is subrogated to all the rights of the percon injured or vhose property
bac teen injured ard zay rccover from the operator the total amount ef any
Judgment and coste recovered egainst the owner, tallee of an cwrer or personal

representative of a decedent.

Comment. This amendrent merely conforrms the sectica to Section 17150 as

:amsndad.




SEC. 5. Section 17154 of the Vehicle Code ig amended to read:

17154. If the bailee of an owner with the permission, express or
implied, of the owner permits another to operate the motor vehicle of
the owner, then the bailee and the driver shall both be deemed operators
of the wvehicle of the owner within the meaning of Sections 17152 and
17153.

Every bailee of a motor vehicle is liable and responsible for ke
death &f or injury to persoﬁ or property resulting from zegiigenee &

negligent or wrongful act or omission in the operation of the motor wvehicle,

in the business of the bailee or otherwise, by any person using or operating
" the same with the permission, express or implied of the bailee y-ard-ike
5éé1§genee-sf-sueh-yerseﬂushaii—be-impatea-te-%he-baiiee—fee—al&-purpeses

ef-eivil-dagages .

Commqu; This omendrment to Section 17154 is in substance the same as the

————

amendment to Section 17150. See the Comment to Sectiom 17150,
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SEC. 6. 8ection 17155 of the Vehicle Code is amended to read:

17155. Where two or more persons are injured or killed in one
accident, the owner, bailee of an owner, or personal representative of a
decedent may settle and pay any bona fide claims for damages arising ocut of
personal injuries or death, whether reduced to judgment or not, and the pay-
ments shall diminish to the extent thereof such person's total 1liability on
account of the accident. Payments aggregating the full sum of twenty
thousand dollars {$20,000) shall extinguish all liability of the owner,
bailee of an owner, or personal representative of a decedent for death or
personal injury arising out of the accident which existe by-resses-of
impated-negligeneey pursuant to this chapter, and did not arise through the

megiigenee negligent or wrongful act or omission of the owner, bailee of an

owner, or personal representative of a decedent nor through the relationship

of principal and agent or master and servant.

Coxment. This awendment merely conforms the scetizn $o Section 17150 as

amended.,
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SEC. 7. Section 17156 of the Vehicle Code is amended to read:

17156. If a motor vehicle is sold under a contract of conditional
sale whereby the title to such motor vehicle remains in the vendor, such
vendor or his assignee shall not be deemed an owner within the provisions
of this ehespter gelating- to-imputed-nogiigenee, dut the vendee or his
assion-- #N211 be deemed the owner notwithstarding the terms of such
contract, until the vendor or his assignee retake possession of the motor
vehicle. A chattel mortgagee of a motor vehicle out of possession is not

7 &n owner withinthe provisions of this chapter reiating-te-imputed-neglisenes. .

Comment. This amendment rerely conforms the section to Section 17150 as

amended.

=,
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SEC. 8. Section 17159 of the Vehicle Code is smended to read:

17159. Every person who is a personal represenfative of a decedent who
has control or possession of a motor vehicle subject to administration for
the purpose of administratlon of an estate is, during the period of such
administration, or until the wvehicle has been distributed under order of the
court or he bas complied with the requirements of subdivisicn (a) or (b) of
Section 5602, liable and responsible for ihe death of or injury to peErson

or property resulting from regiigemee a2 negligent or wrongful act or omission

in the coperation of the motor vehicle by any person using or operating the
same with the permission, express or implied, of the personal representative y
apd-the-pegligence-of -such-persen-shnil-be-ipputed-to-the-peronai-representn-

' $ive-feyr-all-purpeses-of-eivil-damsages .

e
{

Compent. This amenément to Scctisn 17159 is in substance the same ag the

amendment to Section 17150, Sce the Comment to Section 17150.




SEC, 9. Section 17707 of the Vehicle Code is amended to read:

17707. Any civil liability of a minor arising out of his driving a
motor vehicle upon a highway during his minority is hereby imposed upon
the person who signed and verified the application of the minor for a license
and the person shall be jointly and severally liable with the minor for any
damnages proximately resulting from the sezligemee-or-wilful-micecerndued

negligent or wrongful act or omission of the minor in driving a motor vehicle,

except that an employer signing the application shall be subject to the
provisions of this section only if an unrestricted driver's license has been

issued to the minor pursuant to the employer's written authorization.

Comment. This amendment to Section 17707 merely substitutes the term
that has been used in Vehicle Code Section 17001 and in Sections 17150-1715%
Tor that which now appears in Section 17707. The substitution has been made
in order to make clear that the same meaning is intended. Iio substantive

change is mede by the revision.




SEC. 10. Section 17708 of the Vehicle Code is amended to read:

17708. Any civil liability negligenee-or-wilful-miseendues of 8 minor,

vhether licensed or not under this code, arising out of his im driving a

motor vehicle upon a highway with the express or implied permission of the
parents or the person or guardian baving custody of the minor shail-be

igguced-%s. is hereby imposed upon the parents, person, or guardian, few-ail

purposeg-of-eivil-dapages and the parents, person, or guardian shall be
Jointly and severally liable with the minor for any damages proximately

resulting from the megligenee-er-wilful-miseonduwes negligent or wrongful act

o;,gpagfion of the minor in driving a motor vehicle .

Comment. The same reasons which justify the deletion of the provisions
for imputed contributory negligence from Section 17150 justify the removal
of the similar provisions from Section 17708. The language of the section

has been revised to conform to that used in Section 17707.
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SEC, 11. Section 17709 of the Vehicle Code is amended to read:

17709. No person, or group of persons collectively to whom megligeree

er-ywislrui-pidaeenduet o minorfe neplirent cr wrergful set or omission is

imputed shall incur liability under Sectione 17707 and 17708 in any amocunt
exceeding ten thousand dollars ($10,000} for injury to or death of one
person as & result of any one accident or, subject to the 1limit as to cne
person, exceeding twenty thousand dollars ($20,000) for injury to or death
of all persons as a result of any one acclident or exceeding five thousand
dollars {$5,000) for damage to property of others as a result of any one

Bcejdent.

Comrent, This amendment mercly conforrms the sectisn to Sections Y7707 and

17708 as amended.

16~




SEC. 12. BSection 17710 of the Vehicle Code is amended to read:

17710. Hegligepee-or-wilful-misesndues The negligent or wrongful act

or omission of a minor skall not te imguted to the person signing a the

wirorts application for a license when the minor is acting as the agent or

seyrvant of any persoun.

This smendment mercly conforme the section €0 Sactizn L7707 as

Comment,
amended.

)
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SEC. 13. Section 17714 of the Vehicle Code is amended to read:
17714. 1In the event, in one or more actions, judgment is rendered

against a defendant under this chapter based upon the negligent or wrongful

act or omission of & minor in the megiigent operation of a vehlcle by-a

maser, and also by reason of such act or omission megligemee rendered

against such defendant under Article 2 {commencing with Section 17150) of
Chapter 1 of Division 9, then such judgment or judsments shall be cumlative

but recovery shall be limited to the emcunt specified in Section 1T7709.

Comment. This amendment merely conforms the secticn.to Szctions 17707 and

17708 as amended.

)

rﬂ\
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SEC, 14. Chapter 3 {commencing with Section 17800) is added

to Division 9 of the Vehicle Code, to read:

CHAPTER 3. OPERATOR'S LIABILITY FOR CONTRIBUTION TO JOINT TORTFEASOR

17800, If a money judgment is rendered against one or more
defendants in a tort action for death or injury to person or property
arising out of the operation of & motor wehicle, the operator, whether
or not liable to the plaintiff, shall be deemed to be a joint tort-
feasor judgment debtor and liable to make contribution in accordance
with Title 11 (commencing with Section 875) of Part 2 of the Code of
Civil Procedure vhere:

{a) The plaintiff is a person liable for the negligent or

wrongful act or omission of the operator under Section 17150, 17154, 17159,

17707, or 17708; and
(b) The negligent or wrongful act or omission of the operator im
the operation of the motor vehicle is adjudged to have been a

proximate cause of the death or injury.

Comment. Sections 17800-17803 permit & defendant whe is held liable
t5 an owner of a vehicle, or to some other person who is made statutorlly
liable for the conduct of the vehicle's operator, to cbtain contribution
from the operator if he can establish that the injury was caused by the
operator's concurring negligence or wrongdoing,

Until 1961, Sectian 17150 forced the injured vehicle owner to seek
relief solely from the operator. In 1961, Bection 17158 deprived him of that
remedy and left him with no remedy for his tortiously inflicted injuries.

A fairer way to protect against fraudulent claims while still providing
the jnnoccent owner with s remedy for his injurles is to require contribution
between the joint tortfeasors. These sections provide a means for doing so.

~19-
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Section 17500 establishes the right of the third party tortfeagor to
obtain contribution. Section 17800 applies only if the defendant is held
to be liable in the plaintiff's action. Thus, no issue of contribution can
arigse if the defendant is not liable, In those instances where the contributory
negligence or contributory wrongdoing of the operator is still imputed to the
plaintiff--as in master-servant situations--the defendant is not liable t§
the plaintifi wid, hanna, we auastion of contribution can arise. Thus,
Section 17800 can apply only where the relationship of master-servant did
not exist between the plaintiff and the operator insofar as the operator's
acts were concerned,

Under Section 17800, if the defendant is held liable, he is entitled

to contribution from the operator in the event that the operator's negligence

Todd misconduct is adjudged to have been a proximate cause of the injury

involved in the case, To obtain an adjudication that is personally binding on
the operator, the defendant must proceed against the operator by cross-
complaint and see that he is properly served. See Section 17801 and the Comment
thereto. Usually the fault of the defendant and the fault of the operator
will be determined at the same time and by the same judgment. But if the
defendant’s crosa-action against the operator is pevered from the plaintiff's
action and tried separately, the showlng required by Section 17800 for an
adjudication that the operator is a joint tortfeasor vonsists merely of the
Judgment against the defendant and the fault of the operator. Section 17800
does not permit a contest of the merits of the judgment against the defendant
in the trial of the cross-action.

After the defendant has obtained a judsment establishing that the operator
is a joint tortfeasor, his right to contribution is governed by Sections 87%-
880 of the Code of Civil Procedure relating to contribution among joint
tortfeasors. Thus, for example, the right of contribution may be enforced

only after the tortfeasor has discharged the judgment or has paid more
=20~




than his pro rata share. The pro rata share is determined by dividing

the amount of the judgment among the total number of tortfeasors; vut where
more than one person is liable solely for the tort of one of theétmw-as in
magter-servant situations--they contritute cne pro rata share. Consideration
received for a release given to one Joint tortfeasor reduces the amount the
remaining tortfeasors have to contribute. And the enforcement procedure
specified in Code of Civil Procedure Secticn 578 iz applicable.

Under Section 17800 the defendant is entitled to contribution from the
operator even though +the operator might not be independently liable to the
plaintiff. For example, if the operator has & good defense based on
Vehicle Code Section 17158 as against the owner, he may still be held liable
for contribution under Section L7800, The policy underlying Vehicle Cod-z
Section 17158 is to prevent collusive suits between the owner and the
operator by which an insurance company can be defrauded. The reasons justif--
ing Section 17158 are inapplicable when the operator's negligence 1s songhl
to be established by a third party who would be liable for all of the
demage if the operator's concurring regligence or misconduct were not
established. The third perty and the operator are true adversaries and

there is little possibility of collusion between them.
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17801. (a) A defendant's right to contribution from the
operator of a motor vehicle under Section 17800 must be claimed,
if at all, by cross-complaint in the action brought by the plaintiff.
If trial of the cross-action together with the plaintiff!s action
would unduly delay the trial of the plaintiff's action, the court
shall order the cross-action severed from the plaintiff’s action,

(b) Each party to the cross-action has a right to a jury trial
on the guestion whether the negligent or wrongful act or omissicn of
the operator was a proximate cause of the plaintiff's injury.

(c) Failure of the defendant to claim contribution under this
chapter does not Impair any right to contribution that may otherwise

exist.

Comment., Section 1780L preseribes the procedure through which the
right to confribution created by Section 17800 isay be asserted.

Subdivision (a) requires that the right to contribution under Section
iﬂBﬁlee elaimed by cross-complaint. In the usual case, this will reguire the
issues presented by the principal action and the cross-action to be tried
together. The California courts previously have permitted the cross-complain®
to be uged to join a stranger to pending litigation for the purpose of

securing contribution from the stranger. City of Sacramento v. Superior

Court, 205 Cal. App.2d 398, 23 Cael. Rptr. 43 (1962). Subdivision (a)
reguires the use of the cross-complaint so that all of the issues may be
settled at the same time if it is possible to do so, If for some reason a
Jjoint trial would wnduly delay the pleintiff's action--as, for example, if
gservice could not be made on the operator in time to permit a joint trial
the eourt is required by subdivision {a) to sever the actions so that the
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plaintiff's action may proceed to trial in the normal course of events. In
addition, the court has the discretion to order a severance if it determines
to do so in the interest of justice. CODE CIV. PROC, § 1048; Roylance v.
Doelger, 57 Cal.2d 255, 261-262, 19 Cal. Rptr. 7, 368 P.2d 535 (1962).

If the operator were a codefendant in the principal action, he would be
entitled to a jury trial on the issue of his fault. Subdivision {b) preserves
his right to a jury trial on the issue of his fault where he is brought into
the action by cross-complaint for contribution, After an adjudication that
the operator is a joint tortfeasor with the defendant, neither joint
torifeasor is entitled to a Jjury trial on the issue of contribution. Judgment
for contribution is made upon motion after entry of the judgment determining
that the parties are joint tortfeasors and after payment by one tortfeasor
or more than his pro ratas share of that judgment. CODE CIV. PROC. §§ 875{c),
878. The court is required to sdminister the right to contribution "in
accordance with the principles of equity.” CODE CIV. PROC., § 875(b). As
the issues presented by a motion for a contribution judgment are equitable
iagues, there is no right to a jury trial on those issues.

Subdivision (e¢) is included to make it clear that a person named as a
defendant does not forfeit his right to contribution under Code of Ciwvil
Procedure Sections 875-880 by failing to cross-complain under this chapter
if he and the operator are named as codefendants and held jointly lisble

in the principal action.
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17802. Thare is ns right 4o contribution under Section 17800 in favor
of any person wko intentionally injured the pers:on killed or injured or

iptenitionally dexaged the property that wos damaged.

Corment. Section 17802 may not be necessary. Code of Civil Procedure
Section 875(4) provides: "There shall be no right of contribution in
favor of any tortfeasor who has intentionally injured the injured person.”
Section 17802, however, is included to make clear that this substantive
provision in the joint tortfeasor's law appllies to the right of contribution
under this chapter. Moreover, Section 17802 applies to intentionally
caused property damage, whereas Code of Civil Procedure Section 875(d)

appears to apply only to intentionally caused personal injuries.
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17803. Subdivision (b) of Section 877 of the Code of Civil Procedure

is inapplicable to the right of contribution provided by this chapter.

Comment. Section 877{b) of the Code of Civil Procedure provides that
a release, dismissal or covemant not to sue or not to enforce a judgment
discharges the tortfeasor to whom it is given from all liabliiity for any
contribution to any other tortfeasors. The policy underlying this pro-
vigion of the Code of Civil Procedure is to permit a defendant to finally
settle with a plaintiff with the assurance that another defendant may not
still hold him liable. Without such & provision in the joint tortfeasor's
law, settlements could be made with a plaintiff only if ail potential
defendants agreed. Here, however, the close relationship of the pariies
involved would encourage plaintiffs to release cperators from lisbility
merely for the purpose of exacting full compensation from the third party
tortfeasor. Freguently, the operator will be represented by the plaintiffis
insurance company as an additional insured. To permit such releases to
discharge an operator’s duty to contribute under this chapter would frustrate
the purpose underlying this law. Hence, the provisions of Code of Civil
Procedure Section &77({b) are made inapplicable to contribution sought

under this chapter.
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SEC. 15. This act does not confer or impair any right or
defense arising out of any death or injury to person or property

oceurring prior to the effective date of this act.

Comment, This act creates new liabilities and abolishes old defenses.
Tn order to avoid making any change in rights that may have become vested
under the prior law, the act is made inapplicable to the rights and defenses

arising out of events occurring prior to the effective date of the get.
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